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1. Agency properly rejected late modification 
from bidder where initial bid offered a 
60-day bid acceptance period rather than the 
90-day minimum period required by the 
solicitation. 

2. Protest that solicitation provisions are 
either ambiguous or unreasonable is untimely 
since the protest involves alleged improprie- 
ties apparent prior t o  bid opening, but was 
not  filed before that date with either con- 
tracting agency or GAO as required by Rid 
Pro t es t Reg ul at ions. 

3. A nonresponsive bid may not be accepted even 
though it would result in monetary savings to 
the government since acceptance would be con- 
trary to the maintenance of the integrity of 
the competitive bidding system. 

4. Determination of whether to cancel a 
solicitation and readvertise is a matter pri- 
marily within the discretion of the admin- 
istrative agency and will not be disturbed in 
the absence of clear proof of abuse of 
discretion. 

Siemens-Allis, Inc. ( S A ) ,  protests the rejection of its 
l o w  bid as nonresponsive and the award of a contract under 
invitation for bids ( I F B )  No. DACW03-84-B-0044 issued by the 
Army Corps of Engineers. It protests on three grounds: ( 1 )  
the agency improperly refused to consider a late modifica- 
tion to S A ' S  bid which would have made the bid responsive, 
(2) the I F B  included defective specifications, and (3) the 
government is paying an unnecessarily high price for this 
contract. 
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we  s u m m a r i l y  d i s m i s s  t h e  p r o t e s t  i n  a c c o r d a n c e  w i t h  
s e c t i o n  2 1 . 3 (  f )  o f  o u r  B i d  P r o t e s t  R e g u l a t i o n s ,  w h i c h  p r o -  
v i d e s  t h a t  when o n  i t s  f a c e  a p r o t e s t  does n o t  s t a t e  a v a l i d  
b a s i s  f o r  p r o t e s t ,  i s  u n t i m e l y ,  o r  is o t h e r w i s e  n o t  f o r  con-  
s i d e r a t i o n  b y  GAO, t h e  p r o t e s t  may be  d i s m i s s e d  w i t h o u t  
r e q u i r i n g  t h e  s u b m i s s i o n  o f  a n  a g e n c y  report .  - S e e  49 Fed.  
Reg. 4 9 , 4 1 7 ,  4 9 , 4 2 1  ( 1 9 8 4 )  ( t o  b e  c o d i f i e d  a t  4 C . F . R .  

2 1 . 3 ( f ) ) .  

SA'S b i d  was r e j e c t e d  a s  n o n r e s p o n s i v e  b e c a u s e ,  among 
o t h e r  r e a s o n s ,  i t  p r o v i d e d  a 60-day  b i d  a c c e p t a n c e  p e r i o d  
r a t h e r  t h a n  t h e  minimum 90-day p e r i o d  r e q u i r e d  by  t h e  I F B .  
S A  s t a t e s  t h a t  t h e  d a y  a f t e r  b i d  o p e n i n g ,  i t  s u b m i t t e d  a 
m o d i f i c a t i o n  o f  i t s  b i d  t o  e x t e n d  i t s  p e r i o d  o f  a c c e p t a n c e  
to  1 2 0  d a y s ,  30 d a y s  more t h a n  t h e  90-day  minimum, and 
a r g u e s  t h a t  t h i s  m o d i f i c a t i o n  s h o u l d  h a v e  b e e n  c o n s i d e r e d  
u n d e r  t h e  s o l i c i t a t i o n  c l ause  w h i c h  p r o v i d e s  t h a t  ''a l a t e  
m o d i f i c a t i o n  o f  a n  o t h e r w i s e  s u c c e s s f u l  b i d  t h a t  m a k e s  i t s  
terms more f a v o r a b l e  t o  t h e  g o v e r n m e n t  w i l l  be c o n s i d e r e d  a t  
a n y  t i m e  i t  i s  r e c e i v e d  and  may b e  a c c e p t e d . "  I t  asser t s  
t h a t  " o t h e r w i s e  s u c c e s s f u l "  means  t h a t  a l o w  b i d d e r  c a n  
m o d i f y  i t s  b i d  i n  o r d e r  t o  m a k e  t h e  b i d  a c c e p t a b l e - - i n  t h i s  
case ,  t o  m a k e  t h e  b i d  r e s p o n s i v e - - a n d  c o n t e n d s  t h a t  s i n c e  
i t s  b i d  was l o w  and  t h i s  c h a n g e  i s  " f a v o r a b l e  to  t h e  
g o v e r n m e n t , "  t h e  a g e n c y  a c t e d  i m p r o p e r l y  b y  n o t  c o n s i d e r i n g  
t h i s  m o d i f i c a t i o n  w h i c h  would h a v e  made i t s  b i d  a c c e p t a b l e .  

A l a t e  m o d i f i c a t i o n  o f  a b i d  may o n l y  b e  a c c e p t e d  i f  
t h e  b i d  a s  o r i g i n a l l y  s u b m i t t e d  is r e s p o n s i v e  t o  t h e  
i n v i t a t i o n .  M a r i n o  C o n s t r u c t i o n  Company, I n c . ,  6 1  Comp. 
Gen. 269 ( 1 9 8 2 1 ,  8 2 - 1  C.P.D. 11 167 .  A b i d  t h a t  i s  
n o n r e s p o n s i v e  may n o t  b e  c h a n g e d  a f t e r  b i d  o p e n i n g  t o  b e  
made r e s p o n s i v e ,  s i n c e  t h e  n o n r e s p o n s i v e  b i d d e r  would 
r e c e i v e  t h e  c o m p e t i t i v e  a d v a n t a g e  o f  e l e c t i n g  t o  a c c e p t  or 
r e j e c t  t h e  c o n t r a c t  a f t e r  b i d s  were e x p o s e d  by c h o o s i n g  t o  
make i t s  b i d  r e s p o n s i v e  or n o t .  
- I n c . ,  B-216108, S e p t .  4 ,  1 9 8 4 ,  84-2 C.P.D. !I 251. 

V a l l e y  F o r g e - F l a g  C o . ,  

SA d o e s  n o t  d i s p u t e  t h a t  i t s  b i d  a s  o r i g i n a l l y  
s u b m i t t e d  w a s  n o n r e s p o n s i v e  f o r  f a i l i n g  t o  comply  w i t h  t h e  
ma te r i a l  s o l i c i t a t i o n  r e q u i r e m e n t  t h a t  a b i d  r e m a i n  a v a i l -  
a b l e  f o r  a c c e p t a n c e  b y  t h e  g o v e r n m e n t  f o r  t h e  p r e s c r i b e d  
90-day p e r i o d .  See B r i d g e w a t e r  C o n s t r u c t i o n  C o r p . ,  
B-214187, Feb .  1 4 ,  1 9 8 4 ,  84-1 C.P.D. 11 201. S i n c e  t h e  
p r o t e s t e r ' s  i n i t i a l  b i d  was n o t  o t h e r w i s e  a c c e p t a b l e  d u e  t o  
t h i s  d e v i a t i o n  f r o m  a m a t e r i a l  r e q u i r e m e n t ,  t h e  a g e n c y  
p r o p e r l y  r e f u s e d  t o  c o n s i d e r  t h e  l a t e  m o d i f i c a t i o n .  
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SA a l s o  c o n t e n d s  t h a t  t h e  d e s c r i p t i v e  l i t e r a t u r e  and  
l o s s  m e a s u r e m e n t  p r o v i s i o n s  o f  t h e  I F B  a r e  " f u n d a m e n t a l l y  
f l a w e d "  i n  t h a t  t h e y  a r e  e i t h e r  a m b i g u o u s  o r  u n r e a s o n a b l e  
r e q u i r e m e n t s  f o r  d i s c l o s u r e  o f  p r o p r i e t a r y  i n f o r m a t i o n .  I t  
s t a t e s  t h a t  t h e s e  p r o v i s i o n s  had t h e  e f f e c t  o f  mak ing  t h i s  a 
s o l e - s o u r c e  p r o c u r e m e n t .  T h i s  c o n t e n t i o n  c o n c e r n s  a l l e g e d  
i m p r o p r i e t i e s  a p p a r e n t  o n  t h e  f a c e  o f  t h e  s o l i c i t a t i o n .  
Under  o u r  r e g u l a t i o n s ,  s u c h  p r o t e s t s  m u s t  be f i l e d  w i t h  
e i t h e r  t h e  c o n t r a c t i n g  a g e n c y  o r  o u r  o f f i c e  p r i o r  t o  b i d  
o p e n i n g .  B i d  P r o t e s t  R e g u l a t i o n s ,  S 2 1 . 2 ( a ) ( l ) ,  49 Fed.  
Reg. 4 9 , 4 2 0  ( 1 9 8 4 )  ( t o  b e  c o d i f i e d  a t  4 C .F .R .  
si 2 1 . 2 ( a ) ( l ) ) .  B i d s  were o p e n e d  o n  A u g u s t  2 9 ,  1 9 8 4 ,  b u t  SA 
d i d  n o t  f i l e  a p r o t e s t  o n  t h i s  mat te r  w i t h  t h e  c o n t r a c t i n g  
a g e n c y  u n t i l  a telex d a t e d  September 25 and i t s  p r o t e s t  t o  
o u r  O f f i c e  was n o t  f i l e d  u n t i l  J a n u a r y  2 4 ,  1985.  The p ro -  
t e s t  o n  t h i s  ma t t e r ,  t h e r e f o r e ,  is  u n t i m e l y  a n d  w i l l  n o t  be 
c o n s i d e r e d  o n  t h e  merits. - See Solar  S c i e n c e  I n d u s t r i e s ,  
I n c .  , B-214737.2,  Apr. 6 ,  1 9 8 4 ,  84-1 C.P.D. 11 390. - - - 

S A  s t a t e s  t h a t  i t s  b i d  i s  much lower t h a n  t h a t  o f  t h e  - 
p r o p o s e d  a w a r d e e  a n d  t h e  g o v e r n m e n t  s h o u l d  n o t  p a y  s u c h  a n  
u n n e c e s s a r i l y  h i g h  pr ice .  However ,  e v e n  w h e r e  a nonrespon--  
s i v e  b i d  r e p r e s e n t s  a m o n e t a r y  s a v i n g s  t o  t h e  g o v e r n m e n t ,  i t  
may n o t  b e  a c c e p t e d  s i n c e  a c c e p t a n c e  would b e  c o n t r a r y  t o  
t h e  m a i n t e n a n c e  o f  t h e  i n t e g r i t y  o f  t h e  c o m p e t i t i v e  b i d d i n g  
s y s t e m .  Kaydon C o r p o r a t i o n ,  B-214920, J u l y  11, 1 9 8 4 ,  84-2 
C.P.D. 11 4 1 .  

S A  s u g g e s t s  f u r t h e r  t h a t ,  a s  a matter o f  p r o c u r e m e n t  
p o l i c y ,  t h e  s o l i c i t a t i o n  s h o u l d  be r e a d v e r t i s e d .  However ,  
t h e  d e t e r m i n a t i o n  of w h e t h e r  t o  c a n c e l  a s o l i c i t a t i o n  and  
r e a d v e r t i s e  i s  a matter  p r i m a r i l y  w i t h i n  t h e  d i s c r e t i o n  of 
t h e  a d m i n i s t r a t i v e  a g e n c y  and  w i l l  n o t  b e  d i s t u r b e d  i n  t h e  
a b s e n c e  o f  c l e a r  p r o o f  o f  a b u s e  o f  d i s c r e t i o n .  50 Comp. 
Gen. 50 ( 1 9 7 0 ) .  




